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I n  v iew o f  t h e  broad  d i s c r e t i o n  a f f o r d e d  
SBA and t h e  c o n t r a c t i n g  agency  u n d e r  t h e  
Smal l  B u s i n e s s  A c t  i n  t h e  s e l e c t i o n  o f  
8 ( a )  c o n t r a c t o r s ,  GAO h a s  no  b a s i s  t o  
q u e s t i o n  t h e  p roposed  select ion o f  t h e  
p ro t e s t e r ' s  c o m p e t i t o r  w h e r e  t h e  record 
i n d i c a t e s  t h a t  SBA h a s  f o l l o w e d  its own 
r e g u l a t i o n s  i n  d e t e r m i n i n g  t h e  compet i -  
tor ' s  8 ( a )  e l i g i b i l i t y  and  t he re  h a s  been  
no showing o f  f r a u d  or bad f a i t h  on t h e  
p a r t  of Government o f f i c i a l s .  

S i n c e  t h e  p r o p o s e d  8 ( a )  c o n t r a c t o r ' s  
e l i g i b i l i t y  u n d e r  t h e  8 ( a )  program is 
s c h e d u l e d  to  e x p i r e  s h o r t l y  u n l e s s  
e x t e n d e d  by S B A ,  GAO recommends t h a t  t h e  
s o l i c i t a t i o n  be amended to p r o v i d e  t h a t  
t h e  o p t i o n  p r o v i s i o n s  w i l l  o n l y  be exer- 
cised i f  t h e  c o n t r a c t o r  c o n t i n u e s  t o  be a n  
e l i g i b l e  8 ( a )  f i r m .  

G a l l e g o s  R e s e a r c h  Group ( G R G )  p r o t e s t s  the proposed  
s e l e c t i o n  of OAO C o r p o r a t i o n  (OAO)  by t h e  Smal l  B u s i n e s s  
A d m i n i s t r a t i o n  ( S B A )  f o r  t h e  award o f  a c o n t r a c t  unde r  sec- 
t i o n  8 ( a )  o f  t h e  Small B u s i n e s s  A c t ,  1 5  U.S.C. S 6 3 7 ( a )  
(Supp. 111, 1 9 7 9 ) .  GRG a r g u e s  t h a t  S B A  is a p p l y i n g  t h e  
wrong S t a n d a r d  I n d u s t r i a l  C l a s s i f i c a t i o n  ( S I C )  i n  
d e t e r m i n i n g  OAO's 8 ( a )  e l i g i b i l i t y .  Accord ing  t o  GRG,  i f  
t h e  correct SIC was used ,  OAO w o u l d  n o t  be e l i g i b l e  f o r  t h e  
award .  

We deny  t h e  p r o t e s t .  

OAb i s  t h e  i n c u m b e n t  con t r ac to r  a t  P e t e r s o n  A i r  Force 
Base, C o l o r a d o ,  where  i t  p r o v i d e s  A D P  s o f t w a r e  deve lopmen t  
and m a i n t e n a n c e  s e r v i c e s .  T h e  c u r r e n t  c o n t r a c t  is d u e  t o  
e x p i r e  i n  May 1983.  T h e  A i r  Force i d e n t i f i e d  t h e  requi re -  
ment  as  s u i t a b l e  for t h e  8 ( a )  program a n d  of fe red  i t  to 
SBA. I n  making t h i s  o f f e r ,  t h e  A i r  Fo rce  informed SBA t h a t  
i t  w o u l d  be i n  t h e  b e s t  i n t a r e s t s  o f  t h e  A i r  Force i f  the 
award w e n t  t o  OAO s ince  t h i s  would mean t h a t  t h e  a g e n c y  

. ..- 



B-209992 2 

would r e t a i n  a k n o w l e d g e a b l e  work f o r c e  a s  w e l l  as  a v o i d  a n y  
u n p r o d u c t i v e  t i m e  d u e  t o  a c h a n g e  i n  c o n t r a c t o r s .  SBA 
a c c e p t e d  t h e  o f f e r  and  r e q u e s t  f o r  proposals  N o .  F05604-82- 
ROO43 was i s s u e d .  

S e v e r a l  months  b e f o r e  t h i s  p r o c u r e m e n t  a c t i o n  began ,  
OAO's s t a t u s  a s  a small b u s i n e s s  u n d e r  t h e  8 ( a )  program had  
b e e n  c h a l l e n g e d ,  and  t h e  SBA P h i l a d e l p h i a  R e g i o n a l  O f f i c e  
had d e t e r m i n e d  t h a t ,  f o r  p u r p o s e s  of 8 ( a )  e l i g i b i l i t y ,  OAO's 
p r i m a r y  b u s i n e s s  a c t i v i t y  w a s  u n d e r  S I C  7372 ( c o m p u t e r  ser- 
v i c e s ) .  T h e  app l i cab le  s i z e  s t a n d a r d  for  S I C  7372 is $ 4  
m i l l i o n  a v e r a g e  a n n u a l  receipts. S i n c e  OAO's a v e r a g e  a n n u a l  
receipts e x c e e d  t h a t  s t a n d a r d ,  t h e  r e g i o n a l  o f f i c e  found 
t h a t  OAO was " o t h e r  t h a n  small"  f o r  8 ( a )  e l i g i b i l i t y  
p u r p o s e s .  

On appeal t o  t h e  SBA S i z e  Appeals B o a r d ,  OAO a r g u e d  
t h a t  i t s  p r i m a r y  b u s i n e s s  a c t i v i t y  is u n d e r  SIC 3761 ( g u i d e d  
missi les  and  space v e h i c l e s ) ,  which  h a s  a 1,000-employee 
s i z e  s t a n d a r d .  A f t e r  e x a m i n i n g  t h e  e v i d e n c e  OAO p r e s e n t e d ,  
t h e  board a g r e e d  t h a t  OAO's primary b u s i n e s s  a c t i v i t y  is i n  
S I C  3761 and  f u r t h e r  h e l d  t h a t ,  a t  t h e  t i m e  o f  t h e  r e g i o n a l  
off ice  d e c i s i o n ,  O A O ' s  employment  w a s  w i t h i n  t h e  1,000-  
employee  s i z e  s t a n d a r d .  The b o a r d  t h e r e f o r e  r e v e r s e d  t h e  
r e g i o n a l  o f f i c e  d e c i s i o n  and  found OAO t o  b e  a small 
b u s i n e s s  f o r  8 ( a )  e l i g i b i l i t y  p u r p o s e s .  

I n  a l e t t e r  to  o u r  O f f i c e ,  SBA h a s  i n f o r m e d  u s  t h a t  
OAO's p r e s e n t  a v e r a g e  a n n u a l  employment  i s  a p p r o x i m a t e l y  950 
employees. Thus ,  OAO c o n t i n u e s  t o  b e  w i t h i n  t h e  s i z e  s t a n -  
d a r d  f o r  S I C  3761. However,  SBA a l so  n o t e s  t h a t  OAO's f i x e d  
program p a r t i c i p a t i o n  term--in o t h e r  w o r d s ,  i ts 8 ( a )  e l i q i -  
b i l i t y - - i s  d u e  to  e x p i r e  A p r i l  23 ,  1983.  A l t h o u g h  OAO h a s  
r e q u e s t e d  a n  e x t e n s i o n ,  SBA s t a t e s  t h a t  no  d e c i s i o n  h a s  been  
made o n  t h i s  r e q u e s t .  

When o t h e r  8 ( a )  f i r m s  l e a r n e d  t h a t  t h e  A i r  F o r c e  
i n t e n d e d  t o  n e g o t i a t e  a n  8 ( a )  c o n t r a c t  w i t h  OAO f o r  ADP ser- 
v ices ,  t h e y  q u e s t i o n e d  OAO's e l i g i b i l i t y  f o r  s u c h  a n  award. 
The A i r  Force t h e r e f o r e  r e q u e s t e d  t h a t  SBA c o n f i r m  t h a t  OAO 
is a small  b u s i n e s s  and  t h a t  i t  is e l i g i b l e  to  r e c e i v e  t h e  
ADP c o n t r a c t .  

I n  r e s p o n s e ,  SBA n o t e d  t h a t  u n d e r  i ts  primary b u s i n e s s  
a c t i v i t y - - S I C  376l.--OAO i s  a n  e l i g i b l e  8 ( a )  f i r m .  Moreover ,  
SBA e x p l a i n e d  t h a t  i t  was SBA po l i cy  to  match  c o n t r a c t  
awards t o  a n  e l i g i b l e  8 ( a )  f i r m  o n  t h e  b a s i s  o f  t h e  f i r m ' s  
b u s i n e s s  p l a n  and  n o t  j u s t  o n  t h e  b a s i s  o f  t h e  primary area 
of b u s i n e s s  whicn  had e s t a b l i s h e d  t h e  f i r m ' s  8 ( a )  e l i g i b i l -  
i t y .  SBA t h e n  wen t  o n  t o  s t a t e  t h a t  c o n t r a c t  o p p o r t u n i t i e s  
c l a s s i f i e d  u n d e r  SIC 7372 would b e  c o n s i s t e n t  w i t h  O A O ' s  
b u s i n e s s  p lan .  
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A c c o r d i n g  t o  GRG, i t  is n o t  c h a l l e n g i n g  O A O ' s  
e l i g i b i l i t y  a s  a n  8 ( a )  f i r m .  R a t h e r ,  t h e  k e y  p o i n t  t o  its 
protest  is  t h a t ,  e v e n  i f  OAO is  a n  e l i g i b l e  8 ( a )  f i r n  u n d e r  
S I C  3761 ,  OAO s h o u l d  n o t  b e  a l l o w e d  t o  p e r f o r m  a c o n t r a c t  
for  c o m p u t e r  s e r v i c e s  s i n c e  t h i s  t y p e  o f  work c l e a r l y  f a l l s  
u n d e r  S I C  7372,  which  s i z e  s t a n d a r d  would b a r  a n  award t o  
OAO. I n  G R G ' s  o p i n i o n ,  t o  al low OAO t o  p e r f o r m  ADP s e r v i c e s  
u n d e r  a S I C  f o r  g u i d e d  missiles and space v e h i c l e s  is con- 
t r a r y  t o  t h e  s p i r i t  o f  t h e  8 ( a )  program and g i v e s  t h e  
i m p r e s s i o n  t h a t  OAO is  r e c e i v i n g  p r e f e r e n t i a l  t r e a t m e n t .  

Under  s e c t i o n  8 ( a )  o f  t h e  Small  B u s i n e s s  A c t ,  SBA is 
a u t h o r i z e d  to  e n t e r  i n t o  c o n t r a c t s  w i t h  a n y  Government 
a g e n c y  w i t h  p r o c u r i n g  a u t h o r i t y  and  t o  a r r a n g e  t h e  p e r f o r n -  
a n c e  o f  s u c h  c o n t r a c t s  by  l e t t i n g  s u b c o n t r a c t s  to  s o c i a l l y  
a n d  e c o n o m i c a l l y  d i s a d v a n t a g e d  small  b u s i n e s s  c o n c e r n s .  13 
U.S.C. 5 6 3 7 ( a ) ;  1 3  C.F.R.  p a r t  124 ( 1 9 8 2 ) .  The c o n t r a c t i n g  
o f f i ce r  is a u t h o r i z e d  " i n  h i s  d i s c r e t i o n '  to  l e t  c o n t r a c t s  
to SBA upon s u c h  terms and c o n d i t i o n s  a s  may be a g r e e d  upon 
by t h e  p r o c u r i n g  a g e n c y  and  SBA. T h e r e f o r e ,  s i n c e  t h e  
s e l e c t i o n  of a n  8 ( a )  c o n t r a c t o r  is b a s i c a l l y  w i t h i n  t h e  
b r o a d  d i s c r e t i o n  o f  SBA and  t h e  c o n t r a c t i n g  a g e n c y ,  o u r  
O f f i c e  w i l l  n o t  q u e s t i o n  s u c h  d e c i s i o n s  u n l e s s  f r a u d  o r  bad  
f a i t h  on  t h e  p a r t  o f  Government  o f f i c i a l s  c a n  be  shown o r  i t  
is a l l e g e d  t h a t  SBA h a s  n o t  f o l l o w e d  i t s  own r e g u l a t i o n s .  
I n t e r n a t i o n a l  B u s i n e s s  S e r v i c e s ,  I n c . ,  B-209279, O c t o b e r  20, 
1 9 8 2 ,  82=2 C P D  354. 

I n  a d d i t i o n ,  u n d e r  1 5  U . S . C .  5 6 3 7 ( b ) ( 6 ) ,  SBA h a s  
e x c l u s i v e  a u t h o r i t y  t o  d e t e r m i n e  mat ters  o f  small b u s i n e s s  
s i z e  s t a t u s  f o r  p r o c u r e m e n t  p u r p o s e s .  I f  a b u s i n e s s  w i s h e s  
to  c h a l l e n g e  t h e  s i z e  s t a t u s  o f  a n o t h e r  c o n c e r n ,  i t  m u s t  d o  
so i n  a c c o r d a n c e  w i t h  SBA r e g u l a t i o n s  and  n o t  t h r o u g h  a b i d  
p r o t e s t  to  o u r  O f f i c e .  Tombs & S o n s ,  I n c . ,  B-206810.3, 

e l i g i b i l i t y  f o r  t h e  8 ( a )  p rogram,  a f i r m  need  o n l y  neet  t h e  
small b u s i n e s s  s i z e  s t a n d a r d  t h a t  a p p l i e s  t o  i ts  p r i n c i p a l  
b u s i n e s s  a c t i v i t y .  1 3  C.F.R. S 1 2 4 . 1 - 1 ( ~ ) ( 1 ) :  see a l so  
Microtech I n d u s t r i e s ,  1 n c . - - R e c o n s i d e r a t i o n ,  B-206501.2, 
J u l y  3 0 ,  1 9 8 2 ,  82-2 CPD 95.  Once accepted i n t o  t h e  program,  
t h e  8 ( a )  c o n c e r n s  s i z e  s t a t u s  is  g o v e r n e d  b y  its p r i n c i p a l  
b u s i n e s s  a c t i v i t y  r e g a r d l e s s  of t h e  s i z e  s t a n d a r d  w h i c h  
would be a p p l i e d  f o r  a c o m p e t i t i v e  p r o c u r e m e n t .  M i c r o t e c h  
I n d u s t r i e s ,  1 n c . - - R e c o n s i d e r a t i o n ,  s u p r a .  

- 
J u l y  20 ,  1 9 8 2 ,  82-2 C P D  62;  1 3  C.F.R.  S 121.3-5. AS t o  

I- - 
-- -1---_11--- 

--- _1_ -- 
Here, O A O ' s  s i z e  s t a t u s  was c h a l l e n g e d ,  and t h e  appeals  

process was t h e n  f o l l o w e d  i n  a c c o r d a n c e  w i t h  SBA r e g u l a -  
t i o n s .  O u t  o f  t h i s  a p p e a l s  process,  t h e  SBA S i z e  Appeal 
Board c o n c l u d e d  t h a t  t h e  p r o p e r  s i z e  s t a n d a r d  t o  be a p p l i e d  
t o  OAO was t h a t  o f  S I C  3761 ( O A O ' s  p r i n c i p a l  b u s i n e s s  a c t i v -  
i t y ) ,  t h a t  OAO s a t i s f i e s  t h i s  s t a n d a r d ,  and t h a t  OAO is ,  
t h e r e f o r e ,  a s m a l l  b u s i n e s s  f o r  8 ( a )  e l i g i b i l i t y  p u r p o s e s .  
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S i n c e  i t  is clear f rom t h e  f o r e g o i n g  t h a t  SBA f o l l o w e d  i t s  
own r e g u l a t i o n s  and s i n c e  t h e r e  is no  showing o f  f r a u d  o r  
bad f a i t h  on  t h e  p a r t  o f  Government o f f i c i a l s ,  o u r  O f f i c e  
h a s  n o  bas i s  to  q u e s t i o n  S B A ' s  d e t e r m i n a t i o n  t h a t  OAO is  a n  
e l i g i b l e  8 ( a )  f i r m .  I n t e r n a t i o n a l  B u s i n e s s  S e r v i c e s ,  I n c . ,  
supra.  

Once a f i r m  is  d e t e r m i n e d  to  be e l i g i b l e  f o r  t h e  8 ( a )  
p r o g r a m ,  SBA and t h e  f i r m  d e v e l o p  a b u s i n e s s  p l a n  which  con-  
t a i n s  s p e c i f i c  b u s i n e s s  t a r g e t s ,  o b j e c t i v e s ,  and goals  f o r  
t h e  p u r p o s e  o f  e l i m i n a t i n g  i m p a i r m e n t s  t o  t h e  f i r m ' s  a b i l i t y  
to  compete i n  t h e  m a r k e t p l a c e .  1 5  U.S.C. S 6 3 6 ( j ) ( 1 0 )  
(Supp.  I V ,  1 9 8 0 ) ;  1 3  C.F.R.  S 124.3-1. A s  n o t e d  a b o v e ,  SBA 
h a s  i n f o r m e d  t h e  A i r  Force t h a t  i ts  p o l i c y  is to  match  con- 
t r a c t  awards to  a n  e l i g i b l e  8 ( a )  f i r m  o n  t h e  b a s i s  o f  t h e  
f i r m ' s  b u s i n e s s  p l a n  and  n o t  m e r e l y  t h e  p r i n c i p a l  b u s i n e s s  
a c t i v i t y  which  e s t a b l i s h e d  t h e  f i r m ' s  8 ( a )  e l i g i b i l i t y .  I n  
l i g h t  of t h i s ,  SBA h a s  c o n c l u d e d  t h a t  a c o n t r a c t  u n d e r  SIC 
7372 would b e  c o n s i s t e n t  w i t h  O A O ' s  b u s i n e s s  p l a n .  

O b v i o u s l y ,  GRG d i s a g r e e s  w i t h  t h i s  po l i cy  and would 
l i m i t  O A O ' s  c o n t r a c t  o p p o r t u n i t i e s  t o  t h o s e  w i t h i n  i ts p r i n -  
c i p a l  b u s i n e s s  a c t i v i t y .  However, w e  h a v e  a l r e a d y  n o t e d  
t h a t  SBA and t h e  c o n t r a c t i n g  a g e n c y  h a v e  b r o a d  d i s c r e t i o n  
u n d e r  t h e  Small B u s i n e s s  A c t  i n  s e l e c t i n g  8 ( a )  c o n t r a c t o r s .  
GRG, o n  t h e  o t h e r  h a n d ,  h a s  n o t  shown t h a t  e i t h e r  S B A  o r  t h e  
A i r  F o r c e  h a s  a c t e d  i l l e g a l l y  or  improperly h e r e ,  b u t  o n l y  
t h a t  i t  c a n  be a r g u e d  t h a t  S B A ' s  p o l i c y  d e c i s i o n  i n  t h i s  
area i s  wrong.  W e  have  h e l d  t h a t  mere d i s a g r e e m e n t  w i t h  a n  
a g e n c y ' s  d i s c r e t i o n a r y  d e c i s i o n  is n o t  g r o u n d s  t o  d i s t u r b  
it. James G .  B i d d l e  Company, B-196394, F e b r u a r y  13,  1 9 8 0 ,  
80-1 C P D  129 .  C o n s e q u e n t l y ,  GRG h a s  n o t  p r e s e n t e d  u s  w i t h  
a n y  b a s i s  t o  q u e s t i o n  S B A ' s  d e t e r m i n a t i o n  t h a t  OAO may 
receive a c o n t r a c t  u n d e r  S I C  7372. 

GRG i n f o r m s  u s  t h a t  i t  r e c e n t l y  f i l e d  a s i z e  protest  
w i t h  S B A  b a s e d  o n  t h e  same a r g u m e n t s  i t  h a s  raised here.  I n  
view of SBA's a u t h o r i t y  i n  t h i s  a rea ,  GRG h a s  c h o s e n  t h e  
proper fo rum f o r  r e s o l u t i o n  o f  t h i s  mat ter .  

P r o t e s t  d e n i e d  . 
The p r o p o s e d  c o n t r a c t  w i t h  OAO is f o r  a b a s e  p e r i o d  

e n d i n g  Sep tember  30 ,  1 9 8 3 ,  w i t h  t h r e e  1 - y e a r  o p t i o n s .  S B A ,  
however ,  h a s  in fo rmed  u s  t h a t  O A O ' s  e l i g i b i l i t y  u n d e r  t h e  
8 ( a )  p r o g r a m  is s c h e d u l e d  t o  e x p i r e  on  A p r i l  23 ,  1983.  
Thus ,  a s  p r e s e n t l y  p l a n n e d ,  OAO c o u l d  be allowed to p e r f o r m  
a n  8 ( a )  c o n t r a c t  f o r  more t h a n  3 y e a r s  a f t e r  i ts 8 ( a )  e l i g i -  
b i l i t y  had ended .  I n  o u r  o p i n i o n ,  t h i s  would b e  c o n t r a r y  t o  
t h e  p u r p o s e s  of t h e  8 ( a )  program. 
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W e  recommend t h a t  t h e  s o l i c i t a t i o n  be amended t o  
p r o v i d e  t h a t  t h e  o p t i o n  p r o v i s i o n s  w i l l  be  e x e r c i s e d  o n l y  
if, a t  t h e  time t h e  o p t i o n s  a re  s c h e d u l e d  t o  be exercised, 
OAO c o n t i n u e s  t o  be  a n  e l i g i b l e  8 ( a )  f i r m .  Thus ,  i f  OAO is 
awarded t h e  c o n t r a c t  p r io r  to  A p r i l  23,  b u t  t h e n  SBA r e f u s e s  
t o  e x t e n d  i t s  8(a) e l i g i b i l i t y ,  t h e  A i r  Force would n o t  
exercise t h e  o p t i o n  fo r  t h e  p e r i o d  October 1, 1983 ,  t h r o u g h  
Sep tember  30 ,  1 9 8 4 ,  and a new p r o c u r e m e n t  would be  required.  
L i k e w i s e ,  i f ,  a t  a n y  o t h e r  t i m e  d u r i n g  t h e  l i f e  of t h e  con- 
t r a c t ,  OAO s h o u l d  cease t o  be  a n  8 ( a )  f i r m ,  t h e  n e x t  o p t i o n  
p e r i o d  would not be  e x e r c i s e d  and t h e  r e q u i r e m e n t  wou ld  be 
r e p r o c u r e d .  W e  b e l i e v e  t h a t  t h i s  change  i n  t h e  s o l i c i t a t i o n  
is i n  k e e p i n g  w i t h  t h e  p u r p o s e s  of t h e  8 ( a )  program and w i l l  
also protect  t h e  r i g h t s  of o t h e r  8 ( a )  f i r m s ,  s u c h  as GRG, 
which are  i n t e r e s t e d  i n  o b t a i n i n g  t h e  c o n t r a c t  f o r  t h e  A i r  
Force's ADP r e q u i r e m e n t .  

C o m p t r o l l e N G e n & r a l  
of t h e  Un i t ed  S t a t e s  




